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THE NEW ACT CONCERNING DEMURRERS TO EVIDENCE. 



The views taken by the Honorable S. S. P. Patteson, in his 
interesting article on the new act concerning demurrers to evi- 
dence in the April number of the Virginia Law Register, are 
so different from those which I had conceived, that I will ask 
space to make a few suggestions. 

The bill, as it was originally introduced in the Senate by Sen- 
ator Camm Patteson, was as follows: 

"Be it enacted by the General Assembly of Virginia, that 
in all suits or motions hereafter, when the evidence is con- 
cluded before the court or jury, the party tendering the de- 
murrer to evidence shall state in writing specifically the facts 
upon which he relies to sustain his contention, and the de- 
murree shall not be forced to join in the said demurrer until 
the specific facts upon which the demurrant relies are stated 
in writing." 

In the Senate committee of courts, to which the bill was re- 
ferred, strong opposition was developed, and the patron of the bill 
agreed to accept the amendment striking out the words "facts 
upon which he relies to sustain his contention," and inserting in 
lieu thereof "grounds of demurrer relied on;" and also striking 
out the word "facts" in the latter part of the bill, and inserting in 
lieu thereof "grounds." 

These amendments were reported by the committee and 
adopted by the Senate. 

If the Senate required the facts to be specifically stated, why- 
did it strike out the provision requiring that it should be done? 
and why did it add to the bill the expression "nor shall any 
grounds of demurrer not thus specifically stated be considered?" 

If the evidence was not set out in the demurrer and the facts 
were, it was foolish to tell the court that it should not consider 
any other facts than those appearing in the demurrer. No other 
facts could appear. 

The last clause of the act commencing with "after joinder in 
demurrer" was also an amendment to the bill. 

It will hardly be claimed that there is any difference in legal 
effect between a requirement that a party shall file a statement 
of "the grounds relied on," and a requirement that he shall file 
the particulars of the claim or a statement of the grounds of de- 
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fense." The last requirement occurs in § 3249 of the Code and 
has been construed by our court of appeals. 
In R. & D. R. R. Co. v. Payne, 86 Va. 483, the court says : 

"The office of a bill of particulars is not to set forth mat- 
ters of evidence, but to inform the opposite party of the 
cause of action to be relied on at the trial, and which is not 
plainly set out in the pleadings." 

In Columbia Accident Ass'n v. Rockey, 93 Va. 683, the court 
says: 

"The object of the statute was simply to give to the de- 
fendant more definite information of the character of the 
claim than very often appears from his declaration, and also 
to give to the plaintiff more particular information of the 
ground of defense than is generally disclosed by a plea, so as 
to enable the parties to prepare more intelligently for the 
trial and to prevent surprises which may and often do result 
in injustice. * * * 

"It was never intended that * * * the ground of de- 
fense, should be set forth with the formality or precision of 
a declaration, or plea, but only in such manner, however 
informal, as would fairly and plainly give notice to the ad- 
verse party of its character." 

In Oeters v. Knights of Honor, 98 Va. 202, the court says : 

"The whole object of the statute is to give the plaintiff 
reasonable notice of the particular defense upon which the 
defendant expects to rely. Its whole object and effect is to 
confine the introduction of evidence to the particular de- 
fense which the defendant has disclosed/' 

4 Minor, pt. 1, p. 763, says: 

"It is provided that in any action the court may require 
the particulars of the claim or the grounds of defense to be 
filed, which might in practice be often judiciously employed 
to define the subject of controversy." 

In Richmond v. Leaker, 99 Va. 7, the court says : 

"The plaintiff should be required to give the defendant 
full notice of the subject or character of his claim ; * * * 
file such a statement of particulars as would put the defend- 
ant in possession of the character thereof." 

In Driver v. Southern R. Co., 103 Va. 654, the court says : 

"The grounds of defense actually relied on by the de- 
fendant were those generally, if not invariably, relied on in 
such cases, out of abundant caution on part of counsel ; viz., 
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that the defendant was not negligent, or if it was, the proxi- 
mate cause of the accident was the negligence of the injured 
employee and his fellow servants. How the refusal of the 
court to require such a statement as that could have prej- 
udiced the plaintiff, we are unable to see." 

The last quotation shows plainly what the court considered a 
sufficient statement, if any had been necessary, viz.: "The de- 
fendant was not negligent." "If the defendant was negligent, 
the proximate cause of the accident was the negligence of the 
plaintiff." 

Such a statement would give fair notice of the character of the 
defense and of the points to be contested. 

It would restrict the defendant, by shutting out all other 
grounds of defense, such as the fellow-servant doctrine, or as- 
sumed risks. 

Judge Buchanan, and those whose words he was quoting in 
Moore v. B. & O. R. R. Co., 103 Va. 194-5, evidently considered 
"grounds of action" and "cause of action" as synonymous, and 
as being the conclusion from or result of the facts instead of the 
facts themselves. He says : 

"A party cannot charge one gfound of negligence in his 
declaration and recover upon another. The object of the 
declaration is to set forth the facts which constitute the 
cause of action, so that they may be understood by the de- 
fendant who is to answer them, by the jury which is to 
ascertain whether or not they are true, and by the court 
which is to give judgment." 

In the case of Turpin v. Virginia Anthracite Coal Company, 
tried at the May term, 1906, of Montgomery circuit court, Judge 
Moffett, over the objection of plaintiff's counsel, held the fol- 
lowing statement of the grounds of defense sufficient: 

"The defendant was not negligent in any of the particu- 
lars alleged in the declaration. The plaintiff's injury was 
the result of his own negligence in failing to use the precau- 
tions which he knew or should have known he ought to use ; 
in failing to use the means placed at his disposal by the de- 
fendant for his protection, and in disturbing the gas in the 
mine and exposing it to an open lamp ; and the injury was 
the result of a risk assumed by the plaintiff." 

It seems evident from the use of almost the identical language, 
that the intention of the amendment of the bill was to make it 
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accord, so far as the statement of grounds is concerned, with 
§ 3271 of the Code, which authorizes the court, upon a demurrer 
to a pleading, to require "the grounds of demurrer relied on to 
be stated specifically in the demurrer." 

Has any lawyer or court ever considered it necessary, or 
proper, in a demurrer to a declaration or plea, to set forth what 
he admits the declaration or plea properly alleges, and then to 
say that these allegations do not show a debt, or a consideration, 
or negligence, or that they show a release, or contributory negli- 
gence, or the like? 

Have not the profession and the courts considered that it is 
sufficient to adopt the form of demurrer prescribed by § 3271, 
and insert "because, the declaration does not show an indebted- 
ness by defendant to plaintiff," or "the declaration does not show 
that the negligence complained of was the proximate cause of the 
injury," or "the declaration shows that the injury was the result 
of plaintiff's negligence," or the like? 

Mr. Patteson cites several cases in which the words "grounds 
of action" have been construed, with reference to the declaration 
or complaint, and quotes from the case from 28 N. C. 456: 
"Nothing less could be meant than that the facts and circum- 
stances should be set forth." 

Is there not a wide difference between the requirements for a 
complaint, and a defense? 

The complaint is the first the court has of the case. Unless 
it can say judicially from an inspection of the record that the 
plaintiff has a good cause of action, it will not sit to hear him, 
nor will it require the defendant to defend, until he is told what 
he has to defend ; therefore, the universal rule, that the facts and 
circumstances must be set forth, and any statute requiring the 
"grounds" of the complaint to be set forth, could mean nothing 
less. 

But the rule has always been different for the defense, unless 
affirmative ; "non assumpsit" "nil debit," "non est factum," "not 
guilty" and the like were always sufficient at common law. 

The court had the complaint ; a denial of its allegations was all 
that was required of the defendant; the court read both com- 
plaint and denial and could see that there was matter on which 
judgment could be pronounced according as the evidence sus- 
tained one or the other. 
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So when the evidence has all been heard and is all set forth in 
the demurrer, the court has before it everything upon which 
judgment is to be pronounced. If the court asks the demurrant 
to state the grounds on which he claims that the evidence is in- 
sufficient, a complete answer is, in debt, "No consideration has 
been shown;" the court then looks to the evidence to ascertain 
if this answer is correct: in ejectment, the "plaintiff has not the 
legal title ;" the court then examines the title papers to ascertain 
whether or not they constitute an unbroken chain of title. In an 
action for personal injury, the answer might be "No negligence 
of defendant has been shown ;" "The injury was from a risk as- 
sumed by plaintiff ;" "The injury was the result of the negligence 
of a fellow servant of plaintiff." The court would examine the 
evidence, with each of these points in view, and pronounce judg- 
ment according to the facts proven. 

In each of these cases the character of the defense relied on 
would have been stated, surprise prevented, and the appellate 
court would pass only on what the trial court had passed upon. 

The statute does not require that the grounds relied on be 
stated in the demurrer. The demurrer is to the evidence; the 
grounds relied on are to be stated in writing. 

If the legislature intended, as Mr. Patteson claims, to require 
a demurrant to evidence to set "out in detail in writing, the ad- 
mitted facts on which the demurrer rests," I submit that it acted 
in a very unusual manner, when it struck out of the bill, words 
which specifically required that course and substituted words 
very similar to those which had been construed not to have such 
a meaning. 

Archer A. Phlegar. 



